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MAASS, DAVIDSON, LEVY & FRIEDMAN

HERBERT H. MAASS 20 EXCHANGE PLACE CABLE ADDRESS
WILBUR C.DAVIDSON "MAASHERB"”
MONROE L.FRIEDMAN NEwW YORK 5. N.Y. =
DAVID J.LEVY i 3 JELEERONS
DAVID C.WESTON DteSasels]

February 15, 1952,

Dr. J. Robert Oppenheimer,
The Institute for Advanced Study,
Princeton, New Jersey.

Dear Dr. Oppenheimer:-

On December 31, 1951 I wrote you to confirm advices
relative to the filing of returns by members. Since then addi-
tional, related questions have been raised by S. D. Leldesdorf
& Co., pertaining to the filing of information returns by the
Institute, the form of riders which may be used for disclosure
purposes by members filing returns, and the responslbility for “
withholding in the cases of grants to non-resident aliens.

I have considered these subjects with Messrs. Beeton
and Drexler of 8. D. Leldesdorf & Co. in the light of our entire
tax history and prior discussions, including your recent con-
ference in Washington, and am of opinion as follows:

1. The Institute need not and should not file the in-
formation return Form 1099 for the grants paid but not acknowledged
to be taxable income, and of course there should be consistency
as between the Institute and recipient on this point,

2. Members who do file returns, because of other in-
come sources, and who desire to make the disclosure of the In-
stitute grant, need only add a notation at any open space in the
form, for example at the very bottom of page 2, "Also received
fellowship of from The Institute for Advanced Study,
Princeton, New Jersey, not returned above, as non-taxable." This
advice should be especially directed to Miss Trinterud, who has
inquired regarding this matter,

3. The 30% withholding need not be applied to the
grants to non-resident aliens, this upon the basis that their
grants are a gift and not taxable income, or that if indeed they
are lncome then the payments are made for services, and thus the
individuals "are engaged in trade or business" within the country
and consequently are not subject to the withholding taxes, though
required like all other taxpayers to file full returns.
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Dr. J. Robert Oppenheimer -2- February 15, 1952.

These conclusions have been arrived at after thorough
and careful consideration. It is important that you care-
fully retain this oplnion letter as a record of the basis
for your action.

Faithfull

g

David J..Levy
DJL:JR

Copy to S. D, Leidesdorf & Co,
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December 31, 1951,

Dr, J. Robert Oppenheimer,
The Institute for Advanced Study,
Princeton, New Jersey.

Dear Dr. Oppenheimer:-

I regret that due to year-end pressures I have delayed
sending off this letter, in response to your recent request and
in confirmation of our discussion,.

Confirming that discussion, I am of opinion as fol-"
lows:

(1) The concept and tests as to whether payments by
the Institute to members represent taxable income or non-taxable
grant, are substantially as set forth in my original opinion
letter of May 5, 1948, notwithstanding anything which may be to
the contrary in the ruling letter of the Bureau of Internal
Revenue dated September 20, 1951,

(2) Members receiving sums which would represent tax-
able income within these criteria, should of course file re-
turns and return their income accordingly,

(3) Members receiving sums which would not represent
taxable income within these criteria, should not file returns
of these sums if they do not derive income from other sources
in an amount necessitating return; but if they do have such cother
income and accordingly do file returns, they should attach appro-
priate rider disclosing the amounts received from the Institute
but disclaiming that these represent taxable income,.

Faithfully yours,

David J. Levy

DJL:JR
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THE INSTITUTE FOR ADVANCED STUDY

PRINCETON, NEW JERSEY

OFFICE OF THE DIRECTOR m 13' lm

Memorandum to: My, John Pgaton
i, B, 3, Oreenbaun
r, 5. D laidesdort
W, David levy
#r, T. &, Sohur
¥r, lowis L, 2trauss

This note will confirm the arrangements for the
mosting on incoms tax, which iz scheduled for Tuesday, Rovesber
27¢h, Ve plan to mset in the foyer of the Uptown Club, &0 E,
L2rd 3t., betwean 12:30 and 12:18 p.n.; and we will then progesd
to lunch, The mestiny mey extend well beyond lumoh,

fwwbert Oppenheimer
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ONE TWENTY FIVE PARK AVENUE /
NEW YORK

OFFICE OF
SAMUEL D. LEIDESDORF

October 11, 1951

Dr. Robert Oppenheimer
Institute for Advanced Study
Princeton, N. J.
Desr Dr. Oppenheimers

The Tax Meeting of the Institute is
being called at our office, at 11:30 on
October 25th.

Kind regards,

Vervmly yours) )

< Secre to Mr. Leidesdorf
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SECTION 22(a).—GROSS INCOME: GENERAL
DEFINITION
Secrron 29.22(a)-2: Compenmtién for personal 1951-17-13643

services. ; L T. 4056
(Also Section 22(b), Section 29.22(b) (3)-1.)

INTERNAL REVENUE CODE

Stipends received under fellowship awards granted by the M
Foundation are not exempt from Federal income tax as gifts under
section 22(b) (3) of the Internal Revenue Code but are includibie
in gross income as compensation for personal services under section
22(a) of the Code.

Advice is requested as to the treatment for Federal income tax pur-
i:osesdof stipends received under fellowship awards granted by the M

"oundation.

Numerous fellowship awards have been granted by the M Founda-
tion, and information relative to four representative awards has been
submitted for consideration. The facts with respeét to such represent-
ative awards are as follows:

An award was granted by the foundation to A, an assistant profes-
sor of physical chemistry in a university, for a period of 9 months
with a stipend of $3.000 to be paid in the manner designnted by him,
for investigation in the field of structural chemistry. d obtained
a master’s degree in June 1944, and he had completed his doctorate in
May 1947. Thereafter he engaged in research, and he applied for a
fellowship from September 1950 to June 1951. He is engaged in a
long-term project which was not eompleted within the term of the
fellowship. He plans to continue the project with the financial aid
of his university’s alumni research foundation when he returns to the
university, as he believes that the subject matter of his investigation
will become an increasingly fruitful field of research. During the
years 1945 to 1948, inclusive, numerous articles on the subjects covered

oy his research were published.

A fellowship for creative writing was awarded by the foundation to
B, a writer, with a stipend of $3.500 for a 12-month period beginning
in the spring of 1950. The purpose of the fellowship is to enable the
recipient to finish a novel, or at least advance it to a point at which he
could seriously discuss plans for its publication. B has previousl
written several books, and it is contended that this fellowship will
enable the recipient to discontinue “short-range nonfiction projects”
and to proceed with a work which he hopes will be of major importance
in his development as a writer.

(2)




Board of Trustees Records: Committee Files: Box 2: Committee on Income Tax 1948-19

.ﬂ_~

A fellowship award was granted b
rofessor of y and mn:robislrnloy
the study of the physiology and bioch of aquatic fungi. This
award was for 12 months commencing st 1, 1950, with a stipend of
£3,500 which was paid in full in advan¢e. The information submitted
indicates that C received an A. B. degpee in 1943 and a Ph. D. degree
in 1948. C states that his ultimate nim is to become sufficiently well
grounded in the biological services to be able to teach botanical sub-
Jeets from a dynamic and biological point of view and more speciﬁcallg
to devote his research to an investigation of the little-understoo
activities of the water fungi. Prior tothe awarding of his fellowship,
C had made several contributions to science which were published.

D received an A. B. degree from one university in the year 1936 and
a Ph. D. degree from another university in 1940. He was awarded a
fellowship jointly with another grantee for purposes of research into
the relations between government and economic processes, with
a stipend of $3,500 for a period of 12 months beginning February 1
1951. He was previously engaged in research, and he has complete
the manuseript of a book which will be or has been published. Articles
on subjects related to the proposed research have been published by
him. D and his coworker plan to go to Europe for a_year to make
a systematic analysis of the subject of their research. It was for this

articular research in Europe that D applied for an M Foundation
ellowship. Neither grantee has a contract guaranteeing publication
of a book of reports or articles resulting from their research, lut
several commercial publishers have expressed interest in publishing
such a book. However, before publication of such a book, it is ex-
pected that portions of their reports will be published in professional
Journals in the field of economics and political science. One of the
ultimate purposes of 1)’s research is stated to be that at the completion
of the present project in 1952, he expects to engage in research and
writing on particular problems raised during the course of the joint
research but not adequately treated in the present project.

All fellowship programs are originated by the prospective grantees
and not by the foundation, and it has never received any rights in
research or creative work produced by the grantees. The foundation
does not require the grantees to submit reports of their progress. The
awards are in no way contingent upon completion of the fellowship
programs, and the stipends are disbursed at such times and in such in-
stallments as may suit the grantees’ convenience.

: Section 22(a) of the Internil Revenue Cede provides in part as
ollows:

he foundation to C, an assistant
at one of the universities, for

(a) GENERAL DEFINITION.—“Gross income” includes gains, prefits, and incowae
derived from salaries, wages, or compensation for personal services * * *
of whatever kind and in whatever form paid * * * and income derived from
any source whatever, * * * - i

Section 22(b) (8) of the Code provides in part as follows:

(b) ExcrusioNs rRom Gross Income—The following items shall not be in-
cluded in gross income and shall be exempt from taxation under this chapter
[chapter 1 of the Code] : d

* * * * * * *
(3) GIFTS, REQUESTS, DEVISES, AND INHERITANCES.—The value of property
acquired by gift * * *
961248°—51——2
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The amount of a grant or fellowship is includible in gross income
unless it can be established that such amount is a gift. If a grant or
fellowship is made for the training and education of an inﬂdual,
either as a g:.srt of his program in acquiring a degree or in otherwise
furthering his educational development, no services being rendered as
consideration therefor, the amount of the grant is a gift which is ex-
cludable from gross income. However, when the recipient of a grant
or fellowship applies his skill and training to advance research,
creative work, or some other projeet or activity, the essential elements
of a gift as contemplated by section 22(b) (3) of the Internal Revenue
Code are not present, and the amount of the grant or fellowship is
includible in the recipient’s gross income.
i It seems apparent that the awards herein considered were granted on
1 " the basis of the qualifieations of the recipients to do the work required
. by their projects, which projects were approved by the M Foundation
~ with the expectation of results consistent with the recipients’ qualifica-
4 tions. To the extent there is any donative intent present in the making
¢ of an award, it appears that the beneficiary is society at large and not
the recipient of the award whose services are expected in return for
e grant.
It is evident that in the four cases with respect to which the facts are
set forth above, the fellowships granted by the M Foundation are not
for the training or education of the recipients. In the cases of A, C,
i and D, the fellowships were granted in furtherance of research, and in
5 the case of B, the writer, the fellowship was granted for the creation
S of anovel. The reeipients apply their respective skills and training to
advance research or creative work. (Cg. eRoy J. Robertson v. United
i~ States, decided by the United States Court O?Appeals for the Tenth
‘ Circuit on July 10, 1951.) :

X Accordingly, it is held that stipends received under fellowship
' awards granted by the M Foundation are not exempt from Federal
imncome tax as gifts under section 22(b) (3) of the Internal Revenue
Code but are includible in gross income as compensation for personal

services under section 22(a) of the Code.

- SECTION 22(b).—GROSS INCOME: EXCLUSIONS
' FROM GROSS INCOME

Secrion 29.22(b) (3)-1: Gifts and bequests.
INTERNAL REVENUE CODE

- Stipends received under fellowship awards involving only education
: “or training of the recipient. (See L. T. 4056, page 2.)
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9/14/51
3
RE INSTITUTE FOR ADVANCED STUDY -- TAX MATTER

{1) Review I.T. 4056 at general meeting with Messrs,
Oppenheimer, Strauss and any others whom they may wish present,
plus Mr, Beeton or other suitable representative of Leldesdor{'s,

(2) Consider withdrawal of ruling application.

(3) Confer with Magill,who obtained this ruling for
Guggenheim Foundation, as to his further plans in 1ts behalfl,

{4) Consider possible legislative definition in current
Revenue Billl,

(5) ¥hen and how shall Institute withhold,

(6) what, if any, restitution by way of increases to
Members,

(7) Retroactive application by Commissioner (a) as to
Institute, on withholding; and (b) as to recipients.

(8) To what extent can Institute cases be differentiated from
ruling?

{8) To what extent ls ruling undermined by reason of 1ts
reliance on LeRoy J. Robertsom v. United States, C.C.A. 10,

July 10, 19517
{10) What about pending Alexander case in Tr

Agent's Office? 9/
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ANTTCTPATED INCREASE IN BUDGET DUE TO TAATION OF GRANTS

1951 - 1952
Proposed
Members with 1 exemption Grant Anticipated Tax Gross Salary
Gottmann, Jean $2,500 term $1380.00 $3,000
Jeffery, Iilian H. 3,500 year 655.00 L,155
Long, Herbert S. 3,500 655.00 L,155
Philippaki, Barbara 3,500 655.00 l,155
Stamires, George 3,000 " 526.00 3,525
Gal, Istvan 3,250 year 585.00 3,835
Iwasawa, Kenkichi 4,000 " 773.00 U, 775-
Segal, Irving 3,000 ® 526.00 3,525
Tits, Jacques 2,500 1,05.00 2,900
Fuicuda, Hiroshi 1,800 year 895.00 5,700
Gell-Mann, Murray 1,500 term 265 .00 1,765
Lloyd, S. P. 3,200 year 575.00 3,775
Peierls, R. E. 5,000 term 996.00 6,000
Stern, Adolph 1,600 year 206.00 1,805
Van Kampen, N. G. 2,000 term 386.00 2,385
Ward, John C. 3,000 year 526.00 3,525
Kramers, H. A. (3 mos.) 3,000 term ? 510.00 3,510
$9,619.00
deMenasce, P. J. 3,000 term 577.00 3,575
$10,196.00

Members with 2 exemptions

Hammer, Jacob $l,000 year $58L.00 il,585
Pasztory, Catherine 3,500 " L476.00 1,000
Postan, Michael 1,000 term 73.00 1,075
Hu, Sze-Tsen 3,500 year L76.00 4,000
Lee, T. D. 3,500 year 1176.00 ly,000
Low, Francis 3,500 1476.00 1}, 000

Wi IOl e
Levy, David L,000 58L.00 L,585

53,105,
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ANTICTPATED THCREASE IN BUDGET DUE TO TAXATTON OF GRANTS- Page 2-

1951 - 1952
Proposed
Members with 3 exemptions Grant Anticipated Tax Gross Salary
Grzham, Gerald S. $2,500 term £327.00 $2,825
Roberts, Colin 5,000 year 650.00 5,650
Wycherley, R. E. 4,000 " 1425.00 Iy, Li25
Foures, M. & Mme. 6,000 " 870.00 6,870
Schmidt, Olaf 2,500 term 325.00 2,825
Jost, Res 5,500 year 785.00 6,285
Levy, M. M.’ 3,500 ® 357.00 3,855
Van Hove, L. C. 3,000 term 1435.00 3,L35
Placzek, George 9,000 year 1,058.00 10,050
Yang, Chen Ning 5,500 n 785 .00 6,285
$5,017.00
Members with li exemptions
Frankl, Paul $3,500 year $185.,00 $3,685
Heckscher, William L,500 n L05.00 li, 900
Eckmann, Beno 3,000 term 355.00 3,355
Green, John W. 2,000 year - 2,000
Kac, Mark 3,000 " 85.00 3,085
Kodaira, K. L,000 n 290.00 1,290
Protter, Murray H. L,000 " 290.00 4,290
Shiffman, Max 2,500 " e 2,500
Bruner, Jerome S. L,000 » 290.00 L, 290
Palfrey, John 1,750 - 1,750
¥1,500.00

Members with 5 exemptions
Alexander, Paul J. $L,000 year £150.00 $L,150
Martin, W. T. ,000 ® 150.00 Li,150
Sario, Leo R. L,000 © 150.00 L,150
Total Increase in Budget $21,688.00
Increase by Schools:

School of Historical Studies $6,2L6.00

School of Mathematics & Physics 1),011.00

Director's Fund 1,431.00

~FoT.555.00

9/1/51 LT
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MAAsS, DAVIDSON, LEVY & FRIEDMAN
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MONROE L.FRIEDMAN NEwW YORK 5, N.Y. =
DAVID J.LEVY

DAVID C.WESTON

TELEPHONE
DIGBY 4-6151|

August 28, 1951,

Dr. J. Robert Oppenheimer,
The Institute for Advanced Study,
Princeton, New Jersey.

Dear Dr. Oppenheimer:-

While we are as yet without word from Washington
in the matter of the tax rulings sought from the Bureau of In-
ternal Revenue, I notice from the current issue of the Internal
Revenue Bulletin, received ftoday, a ruling issued upon a dif-
ferent application, as per copy enclosed. I have not as
yet had opportunity to do more than scan this, but plainly it
is unfavorable to our point of view and bodes ill as to fthe
ruling in the Institute case whenever it should be issued,
for the instances now ruled upon seem parallel.

I shall be away until September 10th, and will re-
view the present ruling at that time. For the present I see
nothing to do, at your end or mine, but await developments,

Faithfully wyours,
2

David J. Levy

Encl.
DJL:JR



HERBERT H. MAASS
WILBUR C.DAVIDSON
MONROE L.FRIEDMAN
DAVID J.LEVY

DAVID C.WESTON
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20 EXCHANGE PLACE

NEw YoRK 5, N.Y.

MAAss, DAVIDSON, LEVY & FRIEDMAN

oA 1

7

CABLE ADDRESS
"MAASHERB"

TELEPHONE
DIGBY 4-615|

June 29, 1951,

Dr, J. Robert Oppenheimer,
The Institute for Advanced Study,
Princeton, New Jersey.
Dear Dr. Oppenheimer:-
I am enclosing copy of letter to the Internal Revenue

Agent in Trenton, which will be self-explanatory.

David J. Levy
Enel.
DJL:JR
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MaAss, DAVIDSON, LEVY & FRIEDMAN
20 EXCHANGE PLACE, NEW YORK S, N Y.

June 29, 1951,

Re: The Institute for Advanced Study,
rinceton, New Jersey.

Internal Revenue Agent,
420 Post Office,
Trenton, New Jersey.

Dear Sir:-

This request was origlinally
1950, The material originally filed
conferences held, and then £ :
and briefs on or about 094z

f‘. uas.last informed by the Com-
31, as follows:

under review in the office of the Chief

§ Bureau, It is expected that a decision
d in the case in which you are interested
juture, at which time you will be advised
he ruling.,”

I trust that thls answers your Ingquiry, and will be glad
to be of any further assistance,

Yours very truly,
(SIGNED) DAVID J. LEVY
David J, Levy
DJL:JR



Board of Trustee:

19527 7 T
Princeton, NJ, USA



Board of Trustees Records: Committee Files: Box 2: Committee on Income Tax 1948-1952
From the Shelby White and Leon Levy Archives Center, Institute for Advanced Study, Princeton, NJ, USA

L&

RE THE INSTITUTE FOR ADVANCED STUDY, PRINCETON, N. J.

MEMORANDUM

MAAsS,DAVIDSON,LEVY & FRIEDMAN
20 EXCHANGE PLACE, NEW YORK 5, N.Y.
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10/9/50
5

RE THE INSTITUTE FOR ADVANCED STUDY, PRINCETON, N, J.

This memorandum is submlitted in relation to the re-
quest of the above-named taxpayer for an advisory ruling with
respect to certain matters of withholding and income taxes,

The request and pertinent facts are embodled in the
taxpayer's letter dated March 6, 1950, and are amplified by
counsel's letter dated April 6, 1950 and its enclosures.

We shall not indulge here in unnecessary repetition
of those facts and pertinent observations. However, in view
of the lines and tenor of the oral conference held with the
Bureau representatives and counsel in this matter on September
26, 1950, it seems useful to embody and present im this memo-
randum some of the highlights then touched upon and to add further
reference to the precedents,

A resume of these highlights i1s as follows:

1. Organlization and source of funds., The Institute
was founded in 1930 by the late Louls Bamberger and Mrs. Felix
Fuld, and was then liberally endowed by them and thereafter by
thelr estates. It does not sollcit funds or contributions.
But few have been recelved, only one of substance. However,
the Institute is often allowed or urged to administer funds
which are made available by other institutions, of which the
Rockeleller Foundation and the Carnegle Corporation are but two
outstanding examples, others being indlicated under the heading
"Source and Amount” im the schedule "Exhibit A" attached to
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the letter of March 6, 1950.
2. Purposes. The certificate of lncorporation,
section 2, states the purposes Lo be
"##% the establishment *#® of an institute for
advanced study, and for the promotion of knowledge
in all fields, and for the training of advanced
students and workers for and beyond the degree of

Doector of Fhilosophy and other professional degrees

of equal standing.”

The by-laws refer to the Institute as an "institu-
tion for higher learning”, and contaln provisisons regarding the
admission of candidates and the conferring of degrees and award-
ing of diplomas; but no degrees or diplomas have ever been
awarded or conferred, and none are contemplated.

The founders, in thelr June 6, 1930 invitation
letter to the Trustees, referred to the need for an institu-
tion --

"s¥® where sclentists and scholars devote them-
selves at the same time to serious research and to

the training of competent post-graduate students
entirely independently #*###% fprom an institution,
the major interest of which is the teachling of
undergraduates.” (Bulletin No. 1, page 2)
The desire is there stated that there be no under-
graduate department, and that only the Ph.D. or equal degree
be conferred; that guality of work, rather than number, is to
be the ideal in regard to "students”; that the staff of the
institution is expected to consist exclusively of men and women
of the highest standing in their fields, who will be attracted

there "##® through 1ts appeal as an opportunity for the serious
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pursult of advanced study and because of the detachment it 1is
hoped to secure from outside distractions.”

It is further stated that "appointments to the staff
and faculty as well as in the admission of workers and students”
is to be without regard to race, religlon, or sex, and that:

"In endowlng this institution we recognize that
many worthy and capable persons are unable for fi-
nancial reasons to pursue study or researeh to the
extent Jjustified by thelr capacities, It is ex-
pected, therefore, that the Institute will supply
means whereby through scholarships or fellowships
such workers may be supported during the course of
thelr work or research, to the end that the facilities
of the institution may be available to any man or
woman otherwise acceptable possessing the necessary
mental and moral equipment.

"While the institutlion will devote iteself to the
teaching of qualified advanced students, it is our
desire that those who are assembled in the faculty
or stafl of the institution may enjoy the most
favorable opportunities for continuing research or
investigations in their particular fleld or specialty,
and that the utmost liberty of action shall be af-
forded the sald faculty or stalf to that end,%#®

"The primary purpose is the pursuit of advanged
learning and exploration in fields of pure science
and high scholarship to the utmost degree that the
facilities of the institution and the abllity of the
ranultg :?d students will permit.” (Bulletin No, 1,
pages 3-

The remarks of Dr, Abraham Flexner, the first Director,
at the organization meeting, also contain highly pertinent y
matter, Said he:

"The Institute 1s pledged to assemble & group of
seientists and scholars who with their pupils and
assistants may devote themselves to the task of
pushing beyond the present limlits of human knowledge
and to training those who may 'carry on' in this
sense,” (Bulletin No. 1, page 8)
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He further stated that the Iastitute was to be a
graduate university in the highest sense; that its faculty
would be composed of distinguished scholars; that its students
would be of an advanced status; and that the first task would be
to explore the field in this country and in the cultural
countries of Western Europe "in order to discover the talent
iikely to carry the Institute to success”,

It was stated that the sacrifices required of an
American profesgor and his family were "to a high degree de~
terrent”; that "poor salaries frighten off the abler and more
vigorous" and compel the university instructor to seek outside
sources of income; and that 1t was therefore important to set a
new standard and to attract a small nuwber of scholars and
sclentists “who will be free from financial worry and concern,
who will live and work amidat condlitions favorable to in-
tellectual activity".

3. Selection of members. HMen and women who are out-
standing in accomplishment or promise 1n various academic areas
such as mathematies, economlies and the humanistic studies are
generally known to thelr colleagues in those flelds. Those who
come to the Instltute include both those who are older or more
luminous, who may be invited by the Institute upon its initliative,
and others, who may themselves take the invitation in applying
to the Institute, The invitation emanates from the Director,
on recommendation, after consultation with others at the
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Institute, and in some instances by and with the express approval

of the Board of Trustees, '
k. The work of the members. It 1s of the utmost

importance to observe that the present inquiry does not relate

to those individuals at the Institute who have any duties or re-

sponsibilities, such as those of the permanent members who are
of the faculty, or the assistants who work in conjunction with
various professors in carrying out work of specifliec interest;

nor does 1t relate to the administrative staff or other non-
academic personnel. These all have varying degrees of obligation
or duty, and are acknowledged to be employees regeliving com-
pensation within the contemplation of the tax laws.

The inquiry relates solely to those members who have
no such duties or responsibilities, and who are at the Institute
for the sole purpose of pursulng their own studies or research
in any manner that they may choose, but with the advantages of
the Institute's atmosphere, facilitlies and assistance, and
contact with other outstanding scholars engaged in the fleld, and
who may be gt the Institute.

These members are not required to keep hours of any
sort; to carry out any specifie work or project; to produce any
tangible or intangible result; te inform or communicate any such
result to thelr associates or even to the Institute itself; or
to turn over to 1t or to anyone else the ownership or exploitation
thereof. Thus, for example, the writings or inventions of the
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members resulting from their studies or research at the Institute
belong to them exclusively, and such writings have not even

been published by the Inatitute, though they have been by others.
In this vital respect the status of the Institute members is
believed to differ materially from that of indlividuals having
research fellowships, granted by various universities and
socleties and devoted to particular work, for in these instances
the individuals who reeeive the fellowshlps are required to
devote themselves to specific fieldsor projects, and to communi-
cate and tranafer to thelr sponsor the resulting product, what-
ever form it may take.

5. Awarding and amounts of grants. It should
primarily be noted that not all, but only some, of the members
invited to the Institute receive grants of any kind. Where a
grant is provided, the amount is determined by the Director, or
by the Board of Trustees upon his recommendation. The de-
termination or recommendation of the Director 1s made in each
case after ingquiry and consideration by him of the particular
facts. '

The magnitude of the grant will depend upon many con-
siderations, including among others the family and other circum-
stances of the individual, the contemplated duration of his
stay, and any necessary travelling expenses. Older men are
more apt to have families; younger ones may not. HMNembers coming
from the far corners of this country and of the world must be
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provided with appropriate sums to include the expense of trans-
portation, HMembers coming upon long-term invitations wlll tend
to make the Institute thelr headquarters, and will need to
maintain a standard of living charaeteristic of the academie
community; whereas those here for shorter periods will be apt
to maintain more modest households, will have less need, 1 any,
te entertain, and may be willing to draw on savings whille here,
In sum, therefore, maintenance standards will vary with the
partisular member, and there will in any case be room for
difference of opinion as to the amount of grant appropriate te
the Individual case, The Director and Board of Trustees endeavor
to fit the determination to each individual case, the objJect
always being to adhere to the principles expounded by the
founders and the first Director as hereinabove described,

The Iintent of the Institute 1s not to mﬂ the
members for work or services, or for conducting studies or re-
search, or for producing any result in its behalf,but to furnish
facilities, and the means for a sustenance consistent with the
members' position in life, in order to leave them free to
pursue thelr work for the ultimate and general benefit of mankind.
In this sense, therefore, the non-taxable treatment of the grant
does not result in the unjust enrichment of the individual re-
cipient, but redounds to the benefit of the Institute itself,
since 1t would otherwise be required to furnish to the members
larger grants, in order that the net sums remaining after income
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taxes, if such texes were payable, would continue to suffice
t0 meet the purposes of the grant,

6. Distinction from sabbaticais. The guestion arose
as to how the present instances dlffer {rom sabbatlcals
customary in the academlc world, Sueh sabbaticals are nothing
more nor less than vacations or leaves ol absence, on full --
or more usually part -- pay, They ere glven in recognition of
past services and the expectation of future servieces upon the
termination of the sabbatleal leave., Thua the compensation
pald during such sabbatical period 1s in essence for past and
future sepvicesn, and cannot be compared with the status of mem-
bers at the Instlitute, who &t no time give or render any service,
are not pledged to remain, and are not even permitted to do so
except for the duration of the membership or any rencwal,

ARGUMENT

It is submitted that, broad as is the concept of
"income"” for the purposes of the tax laws, the instances under
consideration are without its scope. The teachings of the
authorities establish this,

In Bogardus v. Commissioner of Internal Revenue,
3oe U. 8. 34, 58 Bup. Ct. 61, it was held, though by & bare
majority of the Court, that where all for-er stockholders of a

company became stockholders of a new corporation organized to
take over certain essets of the company, distributions of
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moneys by the new corporation, pursuant to resolutions adopted
by its directors and stockholders, to present and former em-
ployees of the company, who had no connectlon with the new
corporation, in recognition of past services to the company, and
although no obligation was owed to them either by the compeny
or by the new corporation, were non-taxable "gifts" and not
"compensation for personal services", It was sald that there
was "entirely lacking the constraining force of any moral or
legal duty, as well as the inecentive of anticipated benefit of
any kiné beyond the satisfaction which flows from the perform-
ance of a generous act", and that "intentlon must govern”.
Even the minority of the Court, who felt that the case was beling
incorrectly deelded, accepted the principle that --
"What controls is the intention with which pay-
ment, however voluntary, has been made, Has it
been made with the intention that services
rendered in the past shall be requited uwore
completely, though full acquittance has been
glven? If so, 1t bears a tax, Has 1t been made
to show good will, esteem, or kindliness towards
persons who happen to have served, but who are
paid without thought to make requital for the
service? If so, 1t 1s exempt.”

The dissent, then, was based selely upon the bellef
of the minority that either conclusion as to the intention
motivating the payments had a fair basls in the evidence, and
that the determination of the fact trier should control.

In Bass v, Hawley, 62 P, 24 721, a bonus paid to a

rallroad employee by a holding corporation was held taxable as
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compensation for personal service and not a gift. Here again
the declision pivoted upon the motive or intent surrounding the
payment, rather than upon whether the payment was voluntary., The!
Court there adopted the view of the Supreme Court minority in the
Bogardus case that the eategories of "gift” and “compensation”
are not always mutually exclusive but at times can overlap, and
that the controlling questlion was the intention with which the
payment, however voluntary,was made., S8Said the Court:
“That only is & gift which is purely such, not
intended as a return of value or mads because

of any intent to repay another what is his due,
but bestowed only because of personal affection

or ng:;:ﬂg g.;l.t;i.:z L_{@' general motives of
This determination and ites rationale were accepted,
too, in Schall v. Commissloner of Internal Revenue, 177 F. 2d
893; and the principle was given effect also, though on divergent
facts, in Warrick v, Commissioner, ¥4 B,.T.A. 1068, Gian v,

Commissioner, 47 B.T.A. 41, and Schairer v, m_ulm. 9 T. C.
549, It was recognized also in McDermott v. Commissioner of

Internal Revenue, 150 F. 2d 585, and Steln v. Commissioner,
14 T.C, 494, even though in the latter case the item in
gquestion was held taxable,

Furthermore, the Bureau itself, in G.C.M, 5881
VIII-1CB 68, ruled that an award made to & taxpayer by a charit-

able foundation in recognition of his achievements in science and
his services in promoting the public welfare, was & gift and
not income; and in IT 3756, 1945 C. B. 6% it ruled that tuition
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Pl

and maintenance stipends pald to non-salaried nurses taking post-
graduate training in public work, medical-sccial work, ete.
represented gratulties in ald of the accompllishment of the
publiec benefit invelved, and nol wages, there being no employment
agreement nor any commitment by the individuals emp-t_ a pledge
to continue in the fleld of public health work on completion of
the course.,

The members' caéses here involve no employment, no duty
and no obligation, They are nelther required nor expected to
engage upon any speclfie work or produse any particular result.,
They are in effect given contributions toward thelr maintenance,
in order that they may with free minds continue their studies or
ressarch, in suitable surroundings and atmosphere, and with the
hope that their studies and researches may advance generslly
the world's knowledge in their various flelds. Such ¢ontribu-
tions as are made hy the Institute for these purposes stand upon
the same footing as if they were made directly by one individual
to another, the former desiring merely to subsidize for philn--
throplic reasons the studies or researches of the latter. Though
the complexion may appear to be somewhat different, the case is
in reality no different from that of the patient who reesives
valuable free treatment and services at a privately endowed
hospital, or the student who may recelve iree tultion with or
without full or partial malatenance,

It is submitted that if the grants here lnvolved were
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limited to the instances of the $250, $400 or other similar,
relatively smaller annual sums, the result here would be clear.
The ruling cannot be different merely because the grants vary,
and are in some instances considerably larger, for the fagis as
to the motive, relationship, duties, and other matters, as
between the member and the Institube are not different,

Nor should the grants be deemed taxable because in
some loose or genersl sense 1t does not seem fals for the great
majority of eitlizens to pay taxes upon thelr income, and others,
such as the members here, not. The amounts of the grants are
here geared to the maintenance necessities of the individual.
The savings resulting from non-taxabll ity conseguently fall to
the Institute, and not to the members, and accordingly tax
exemption serves the public welfare, and not the individuals,
This accords with the scheme of the tax lews and the intent
of the Congress.

The favorable conslderation of the pending application

is, therefore, earnestly sollicited.

Dated, New York, N. Y., October 9th, 1950,
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(LETTERHEAD OF THE INSTITUTE FOR ADVANCED STUDY, PRINCETON, NEW JERSEY)
March 6, 1950

Re: JIT:P:TR

Commissioner of Internal Revenue

Washington 25, D. C.
Dear Sir:- .

The purpose of this letter is to request an advisory ruling
with relation to certain matters of withholding and income taxes upon
the amounts which are paild by this Institute to some of its members.

Preliminary to a proper consideration by you of the gquestions
involved, it is necessary that you be apprised respecting the organiz-
ation, purposes and work of the Institute.

V‘ The Institute for Advanced Study is a corporation organized
in 1930 under the laws of New Jersey. The founders were the late
Mr. Louis Bamberger and his sister, the late Mrs. Felix Fuld. The
founders' invitation letter to the first Board of Trustees, dated
June 6, 1930, and the remarks of the first Director of the Institute
at its organization meeting evidence the fact that the objective was
to establish an institute for advanced study, the promotion of know-
ledge, and the training of students and workers; to create an
institution where scientists and scholars might devote themselves
to research and training of others; and to assemble a group of
scientists and scholars who, with thelr puplls and assistants, might
devote themselves to the task of pushing beyond existing limits of
human knowledge.
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The founders, recognizing from the inception that in
order to excite and inspire the attendance, research and study &t
the Institute of persone, otherwise qualified, who might be deterred
by financial worry and concern for the future, stated that the
Institute would expect to furnish financial assistance in order
that the persons invited to participate in work or research might
be free from financial problems.

The tax-free status of the Institute as an educational
corporation coming within the provisions of I.R.C. Seetion 101(6)
was established by your ruling dated may 25, 1931, and confirmed
by your further ruling dated March 28, 1938.

In keeping with the original concept of the Institute,
it has from time To time invited various scholars and selentists
to come here and to pursue thelr own studies or research &s they
see fit, elither alone or in concert with others who are here and
who may be interested in similar activities. ‘!hou men have been
selected not in any sense upon & competitive basis or by award, but
by individual determination, and upon the basis of their work, thelr
prior achiovements, and consideretions toushing the furtherence of

human knowledge in certain of the sciences and humanitarien studies. -

The organization of the Institute includes so-called
"permanent members”, "members”, assistants and staff. The permanent
members include the faculty and all others having academic appoint-
ments covering the whole of their career. The members inelude 211
others who are hece for shorter or less determinate periods, for
the purposes of pursuing their own studies, either alone or in
concert. The assistants work in mmu-nn with various professors
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in carrying out work of specific interest, and the staff includes the
non-academic personnel.

The present questions relate to the "member=" and to certain
of the "permanent members”.

. There is attached hereto, marked Exhibit A, & list of members
who are here under invitations extending for & period of one year or
less; and tlux"c is attached hereto, marked Exhibit B, a 1list of such
members who are here under invitations for a period of more than one
year. These lists set forth, in addition to the names of the members
to whom the present questions relate, the amount of the greant, the dur-
ation of the present term, and the source from which payment 1is made.
Ar to the duration, it should be noted that in the case of many members
the prezent term represents a remewal or renewals of prior periods of
invitation, at either the same or different amounts of grant. As to
such source, it will be noted that although in the main grante are
made by the Institute out of its own funds, many members &re supported
by fellowships or grants emanating from various other funds, foundations,
governments and others. These include instances (a) where the grant
is made directly to the individual, with the Institute supplylng merely
its hospitality and incidental services and facilities; (b) where the
grent 1s made directly to the individual, end & supplementary allowance
or contribution is made to the Institute itself toward the expenses
involved; (c) where the grant is made to the Institute, but is speci-
fied as bdeing for a particular individual, funds being received and
disbursed by the Institute and accounted for by 1t; and (d) where the
grant is made by the Institute to the member, but the funds are supplied
for the purpose under contréaet with some branch of the federal government,
such as the Atomic Energy Commission. |
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There is further attached hereto, marked Exhibit C, a
1ist of those "permanent members" whose cases are pertinent to the
present inquiry. The invitation in the case of these permanent
members extends for life or until they shall attain the age of 65
yoars.

The arrangement with each member or perménent member
is ganerally embodied in oral discussion, correspondence and minutes
of Trustees' meetinge. The detail of these varies, without, however,
altering the essential facts above stated respecting the purposes
of the invitation, the absence of obligation or duty on the part
of the member, or his exclueive rightes in the product of his work
here. There are sttached hereto, mariced Exhibits D and E, specimens
of tmm ummu- letters to candidates for membership.

i/ ‘if'“ii\- *wembers” lad m speeific "permanent members"
whose names l.ppnr upon Exhibit C)q\m not under the control of the
Institute in any way, either as to the time, scope or manner in
which they do thelr work, but are free to pursue their studies or
researoh completely at their will; they have no duties; and they
are not responsible in any way for the poileles or funetioning of
the Institute. They mre not under cbligation to return to the
Institute for any purpose after the expiration of the peried of
thelr invitation; and the Institute may or may not venew the
invitation from time to Sime. The product of the study or research
conducted by them, e.g., wWritings or inventions, remains at all
timez the sole property of the mewber without any vight, title or
interest therein on the part of the Institute.
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\f\ / The present questions are:
ﬁf (1) Are the payments by the Institute to the members
as herein described subject to withholéing within the meaning of
Internal Revenue Code Section 16227 i
(2) Are such payments taxable income %o the reciplentsy
/ It is believed, and we have been so advised in connsction
with our past procedure and returns, that no employer or employee
relationship exists, and that consequently the payments referred to
are not subject to withholding; aleso that the reecipients recelving
the grants are not taxable thereon, since they are not received as
compensation or incame, or for services rendered, but only in
furtherance of the humanitarian objects of the Institute.
V Internal Revenue Code Section 1622(a) requires that
"every employer making payment of wages shall deduct and withhold
upon such wages & tax *e+", but Section 1621(d) defines an employer
as "the person for whom an individual performs *¢® any services”.
Under thene circumstances, there being no employer-employee relation-
ship, and the members not rendering any servieces for the Institute,
it 1= submitted that the withholdiag tax i= inapplicable.
¢ As to taxability to the recipient, Section 22(a) defines
grosa income as "galne, profits and income derived from salaries,
wages or compensation for personal service *%* or from professions
##* and income derivad from any cource whatever *#&"; put Section
22(v)(3) specifically excludes gifte from income tax, and the
question thus appears to be whether the payments under =c¢rutiny are
compensation or gifts. In determining whether the grante are compen-
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sation or gift, it is our understanding that the determining factor
is the intention of the parties e evidenced by their underlying aims,
motives and incentives, and that if no services were contrected for
or rendered by the reciplent, then the payment would normelly be a
gift; and conversely the fact that the recipient was expected to or
did render ssrviges would indicate that the payment was intended as
compenzation. -

In G.C.N. 5881, VIII-1 ¢.B, 68, the Bureau of Intermal
Revenue ruled that an award, made to the Saxpayer by a charitable
foundation in recognition of his achievements in selence and his
serviees in promoting the public welfare, was a gift and not income.

Ia I.7. 3756, 1945 C.B. 64, the Dureau ruled that tuition
and maintenance stipends paid to non-salaried nurses taking post-
graduats training in publie work, medical socliel work, érippled
children's services, ete., there being no employment agreement nor
any commitment by the individuals except 2 pledge to continue in
the fleld of public health work upon completion of the course,
reprosented gratuities in aild of the accomplishment of the publie
benefit invelved, and were not wages subjeet to withholding of
inoome tax.

There does not appear to be any published rTuling with
respect to the taxabllity of Hobel prizes, Guggenmheim or Rockefeller
fellowships, Rhodes scholarships or the like, which have long been
awarded on a competitive basis to scientists, scholars and students,
and it may be inferred that the Bureau's prectice has been to the
contrary.
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Judiecial decieslions pertinent to the question, and which
we believe indicate the exempt nature of the grants or peéyments by
this Inetitute include Bogardus v. Commissioner., 307 U, 5. 34,

58 5. Ct. 61; Warpick v. Commissioner, &4 B.T.A, 1068; Gimnn v.
Commissioner, 47 B.T.A. §1; WoDermott v. Commissioner, 150 F. 2d
585; and Schall v. Commissioner, 174 F. 24 893.

The reacsons why we believe this tc be a proper case for
issuance of advisory ruling are:

(1) It is important that neither the Institute nor the
recipients of its grents shall over a period of time accumulate
possible contingent 1liability for taxes or penalties;

(2) It is the desire of the Institute to conduct all ite
affairs, and particularly those relating to ite responaibilities to
public and governmmental authorities, in 2 manner which =hall be above
guestion.

(3) If the grants are taxable to the recipient, then it
would be necessary for the Institute to increase the respective amounts
thereof, in order that the net sums retained by reciplents after tax
may still suffice to fulfill the purposes of the grant.

Your prompt and favorable consideration of this request
is e2rnestly solicited.

Yours very tmuly,
mmmmmmm_
BY ROBERT OPPENHEIMER

DPirector
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WIS IT A '

X
‘REDORD OF GRANTS=INeAID (ACADSMIC YHAR OR Li38) === - I
= 1949-1950

INSTITUTE POR ALUVARCED STUDY —ew ] )

RECIPIENT SUURGE AND ANOUNT PRESEXT TERN
Andrewes, Antony Institute - $6000. Acudemic Year ‘r
Auerbach, IZrich Institute - gLovo, rcademioc Year
Bers, Lipazan Institute - $3200, Academic Year
Bott, Raoul Institute = §3,500. readenic Year
Butterfield, H. Inatitute -~ $2500, - Pirst Term |
Case, Henaeth i, AEC contract adainlstered Academic Year

by Institute r'y
Chen, Y. We Institute - $3600, Academic Year
Olay, Sir Henry Ro&ﬁ‘;}'l.nmt:t - Plrat Tera "

Institute - ﬂzoo ‘
Coale, Ansley J. SSRC = NRC = Fellowship scademic Year
Curtius, E. K, institute - §4000, First Tern
de Rham, Georges Institute ~ J3000. Second Temrm
Doss, Raouf Institute - §3500, Acadenic Year
Dveretzky, A. Inatitute - 33200, Aeadenic Year
Peléman, David Inatitute - J1800, Second Term
Ourding, Lars Institute - §3500. Acadenic Yeur
Geyl, Pleter Instigute - 2000, First Tem
Glauber, Hoy J. ARG Pellowship ' Academic Year
sottmann, Jean Institute = §50, First Tem
dreen, H. B. . Institute - $3500. scadenic Yesr
Grodecki, Louls Institute -« §3000, : Acadenic Year

Hanner, Olaf Royal Aosdemy of Sclences, " Academic Year
Sweden
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AECI PIEN
Jastrow, Robert

Jenkina, James
Jeasen, Dorge C.
Jost, Res
Karplus, HRobert
Agufman, Brurias
Konnedy, %, 8.

Klein, Oskar
Kodaira, K.
Ladner, Gerhart
Am.. Chauncey D.
Leipnik, Roy 3.
Lepore, J. V.
Linforth, Ivan M.
Lopen, J. Lelte
Luttinger, Joaguln
Marx, Danlel
kesalsh, Albert
Nolse, . E.
Korette, Cecll
Neugebauer, Otto I,
Heuman, Maurice

Nijboer, ' R. A,
Nordenfalk, Carl
Palmer, Hazel
Paull, Wollgang

BUURCE AHD ASOUNT

- I . s e L g o
Il

Page 2

RESTNT TERM

AZC contraet edministered ’

by Institute
Jewett Mellowship
Institute - 320060,
Institute - $3000,
Jewett Fellowshlp
Institute = L2500,

Institute $500. supplemented
by Rookefeller grant

Institute - {5000,
Institute = §4000.
Institute - 000,
Institute - §1750.
Institute - §i000.,
ABC Fellowshilp

Institute - $5000,

Juggenheim Pellowship

Jewett Fellowshilp
Inatitute - .15000

French Govermment Scholarshilp

NRC Pellowship
Institute =-£3500.,
Institute - .50@-

ARC contract administered

by Inatitute
Institute = JLo00,
institute « L4000,
Institute - $300C
Institute - 512,000,

Acaedemic Year
Academic Year
Plrst Term t
Academic Year
ficademle Year
Acadenic Year
Second Teémm

First Term
Academic Year 1
Acadenis Year
Second Term
Acadenic Year
First Term
Academic Year
First Tern
Academic Year
jecond Term
Acadeniic Year
Academic Year
e Academlc Year
Second Term
Acadenic Year

Acadenic Year
Acadenic Year
Academic Year

Acadenle Year
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RECIPIENT
Flaczek, George

Radin, Hax
Hemanathan, L. G.
Reuch, ils .
fleldeneister, Kurt
Robbine, Llonel

Rogers, C. Ambroése
dellzman, Bryce
Sheraan, 3eymour
Skyrme, T. He R,
'a.lemiok. Eurray
Stamires, G. A,
Szent-gGyorgyl, a.

Tomonagsa, Sin~itiro
Van jiove, L. O.
V!llm. Felix

SOURCE AND AKOURT

AdC centract adninlatered
by Inastitute - §6500

Institute - %5000.
Institute - {3000,

‘Institute = 7000,

Institute =~ {300 - Supplemented
by Reockefsller Poundation

Couronwealth Fellowship
HRC Pellowship
institute - $4000.
Institute - $3500,

AEC Fellowahip
Institutae -~ $3000,
Institute -~ §1000, for
Inatitute - $6600,
Institute - §400C,

Institute - $3200.

TR R

Page 3
FRESE

Academic Year
Segond Term

Acadenic Year
Acadenie Year
Acadenic Year
Jeccnd Term _

Acadentle Year
scadenle Year
Academic Year
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April 23, 1949

Dear Professor Sherman:

On the recommendation of the Faculty of the School
of Mathematies, I am plefised te offer you an extension of your
membership through the academic year 1949-50. We can make
availsble to you a2 non-taxable grant-in-ald of $4,000 to take
care of your expenses and that of your femily during your stay
in Prineceton.

With every good wish,

Fobert Oppenheimer

Professor S
School of Ma ties
Institute for Advanced Study
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November 17, 1948

Dear Dr. Selberg:

It 1s with great pleésure and & great sense of honor that
I write %o you tv tell you that on the unanimous recommendftion of the
Faculty, the Trustees of the Institute for Advanced Study have authoriszed

]
Z
:
b
g
;

, ry ir be the
of what ia wise for you and for ies, and in the confidence that
gmdoom, your presence here will be a great =ource of strength
us.

In reaching your declision, it may be of interest t. you -
Ins

Dr. Atle Selberg
Department of Hathematies
University of 3yracuse
Syracuse 10, N. Y.
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HERBERT H. MAASS 20 EXCHANGE PLACE CABLE ADDRESS
WILBUR C.DAVIDSON MAASHERS
MONROE L.FRIEDMAN NEw YorRKk 5, N.Y. REEERENE
PAN I AN DIGBY 4-615|

DAVID €. WESTON

May 5, 1948.

Dr+ J. Robert Oppenheimer,
The Institute for Advanced Study,

Princeton, New Jersey.

Dear Dr. Oppenhelmer:-

This refers to the request contalned in your letter to
Mpr. Mgass of November 18, 1947 for an opinion as to the income tax
status of compensation and stlpends pald to varlous personnel and
members of the Institute.

The Institute itself 1s, of course, as an educatlional
corporation, exempt from the payment of income taxes or the filing of
returns upon 1ts income, this by virtue of Int. Rev. Code Sec. 101 (6)
and by specific ruling by the Commissioner of Internal Revenue dated
May 265, 1931, confirmed by further ruling dated March 28, 1938.

However, the withholding provisions of the tax law make no
exceptlion in favor of organizations exempt from income tax, but on the
contrary requlre that "every employer making payment of wages shall
deduct and withhold upon such wages a tax **#" (Int. Rev. Code Sec.
1622); and these sections define an "employer" as "the person for whom
an individual performs *** any services" (Int. Rev. Code Seec. 1621).
But since as a matter of fact and according to our understanding the
Institute has complied at all times with the withholdlng sectlons, by
filing returns and effecting wlthholding, error or default on its part
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can at the most conslst only of erroneous decieslon, in good falth,

to treat payments to given indlvliduals as non-taxable gifts or grants,
and consequent fallure in such instances to withhold and turn over to
the Treasury the amounts withheld. For such defaults there 1s no
penalty under existing law, and the sole liabllity of the Institute
would be the amount of tax in question plus interest (Int. Rev. Code
Sec. 1623).

As to the personnel of the Institute, it 1s possible to be
unequivocal only with respect to the salaries and compensation pald to
the staff, the faculty and the assistants, all of whom are clearly
taxable as recelving thelr compensatlon for services rendered.

As to the remalning category, that of "members", we under-
stand this group to include both so-called "permanent members" who
have academlic appointments for thelr whole career and those whose ap-
pointmentes are for shorter perlods, for the purpose of pursulng thelr
own studles elther alone or 1ln concert. It is sald that members,
including permanent members, who are not also on the faculty neither
perform, nor are expected to perform,any services for the Institute,
nor are they under any oblligation in that respect.

We have carefully examined the tax law and regulations, the
rulings of the Bureau of Internal Revenue, and numerous court declsions
which relate to the two questlions of whether the sums pald to such
members constitute taxable income to them, and whether such payments
are subject to a withholding obligation on the part of the Institute.

The only conclusion which may be arrived at is that each case must stand
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upon its own facts, and that 1t is impossible to be dogmatlic about the |
determination to be expected in any instance.

The law 1tself, Int. Rev. Code Sec. 22 (a), defines gross
income as "galns, profits and income derived from salarles, wages or
compensation for personal services ***¥* or from professions, vocations,
trades ***¥* gnd income derived from any source whatever ¥*¥¥¥l_  Giftg
are by Int. Rev. Code Sec. 22 (b) (3) specifically exempted from in-
come tax. The question thus 1s always whether the payment under
gcrutiny ies compensation or gift. In the solution of this question
the determining factor 1ls stated 1n many cases to be the intention of the
parties, 1 e., the payor and the reciplent. This requlres considera-
tion of underlying aims, motives and lncentlves, including what may be
disélosed by the testimony of the parties, the basls and reason for the
payment, the payor's characterization and treatment of the item in 1ts
peturns and books, the terminology of authorizing resolutions, and the
surrounding circumstances. If no services were contracted for or ren-
dered by the reciplent, then the payment would normally be a gift;
conversely the fact that the reciplent was expected to or did render
services would indicate that the payment was lntended as compensation.

In G.C.M. 5881, VIII-1 C. B. 68, the Bureau of Internal Revenue
ruled that an award, made to the taxpayer by a charitable foundation in
recognition of his achlievements 1n sclence and his services in promoting
the public welfare, was a gift and not income.

InI.T. 3766, 1945 C.B. 64, the Bureau ruled that tultion and

mgintenance stlpends pald to non-salaried nurses taking post-graduate
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training in public work, medical soelal work, crippled children's ser-
vices, etc., there belng no employment agreement nor any commltment by
the individuals except a pledge to continue in the fleld of publie
health work upon completion of the course, represented gratulties 1n
ald of the accomplishment of the public benefit involved, and were not
wages subjlect to withholding of income tax.

There does not appear to be any published ruling with respect
to the taxability of Nobel prizes, Guggenhelim or Rockefeller fellowshlps,

Rhodes scholarships or the like, which have long been awarded on a

/ competltive basis to sclentists, scholars and students, and 1t may be

inferred that the Bureau's practice has been to the contrary.

The most important precedent which has reached the United
States Supreme Court on this subject 1s Bogardus v. Commisslioner of
Internal Revenue, 302 U. 8. 34, 58 8. Ct. 61, decided in 1937, with

four of the nine Jjustices dissenting. There additional paymente made

by a corporation to employees upon authorlty of stockholders in gratitude
for services rendered in the past was held to be a gift and not com-
pensation, the Court placing its decislon upon the basls that "intention
must govern", and that gratitude for a job well done and not a desire to
pay additional compensation motivated the payments. The minority of

the Court, though not accepting the decislon of the majority, did accept
the test that "what controls 1s the intention with which payment, however
voluntary, has been made", but felt that "the categories of 'gift' and
'compensation' are not always mutually exclusive" but can at times

overlap; that what controls 1s not the presence or absence of consldera-



Board of Trustees Records: Committee Files: Box 2: Committee on Income Tax 1948-1952
From the Shelby White and Leon Levy Archives Center, Institute for Advanced Study, Princeton, NJ, USA

MaAss, DAVIDSON,LEVY & FRIEDMAN

Dr. J. Robert Oppenhelmer -5- May 5, 1948.

tion, but the intention with which payment has been made.
Many other decisions which we have examined serve only to
emphaslze what we have sald above, i.e., that each case must be decided

upon the particular facts pertaining to it. (Lougee v. Commissioner,

26 B.T.A. 23, aff'd 63 F. 24 112; Levey v. Commissioner, 26 B.T.A. 889,
aff'd 68 F. 2d 401; Roerich v. Commigsioner, 38 B.T.A. 567, aff'd

115 F.2d 39, cert. den. 312 U. 8. 700, 61 8. Ct. 739; Warrick v.
Commigsioner, 44 B.T.A. 1068; Ginn v. Commigsioner, 47 B.T.A. 41;

Wood v. Commigsioner, 6 T. C. 930; Schairer v. Commigsioner, 9 T. C.
649; Thomas v. Commissioner, 135 F. 24 378; and McDermott v. Commissioner,
160 F. 24 586.

The evidence on the intention with which payments are made
by the Institute to members 1s bottomed in all cases by the provisions
of the Instltute charter and by-lawe, the founders' invitation letter to
trustees dated June 6, 1930, and the remarke of the Director at the
organization meeting. In all of these it 1s stated elither expressly
or by lmplication that the objective was to establish an institute for
advanced study and for the promotion of knowledge and the training of
students and workers; to create an lnstitution where sclentists and
scholars may devote themselves to research and training of others; and
to assemble a group of sclentlsts and scholars who with thelr puplls and
asslstants may devote themselves to the task of pushing beyond the present
1imites of human knowledge and to training others to carry on in thils
-sense. The founders' letter further states that:

"In endowing this institution we recognize that
many worthy and capable persons are unable for finasneclal
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reasons to pursue study or research to the extent Justi-
fied by thelr capacities. It is expected, therefore, that
the Institute will supply means whereby through scholar-
ships or fellowships such workers may be supported durling
the course of thelr work or research, to the end that the
facillties of the institutlion may be avallable to any man
or woman otherwlse acceptable eosseasing the necessary
mental and moral equlpment.¥¥¥

While the institution will devote 1tself to the teach-
ing of qualified advanced students, 1t is our desire that
those who are assembled in the faculty or staff of the in-
gtitution may enjoy the most favorable opportunities for
continuing research or investigations in thelr particular
field or specialty, and that the utmost liberty of action
shall be afforded the sald faculty or staff to that end.¥¥*#

The primary purpose 1s the pursult of advanced learning
and exploration in flelds of pure science and high scholar-
ghip to the utmost degree that the faclllties of the in-
gstitution and the abllity of the faculty and students will
permit."

Thus 1t 1s clear that 1t was recognized from the inception
that 1n order to exclte the interest and insplre attendance, research
and study at the Institute of persons otherwlse quallfied who might be
deterred by financlal worry and concern for the future, the Institute
would expect to furnish grants or subventions, whether called this or
gcholarshipe or fellowshlps, ln order that the persons invited to par-
ticipate might be supported during the course of thelr work or research,
and might be free from concern for thelr future.

| Thus, as to members, the expectation would be that the payments
to them would be gifts or grants to arouse and lnspire their interest
and application to thelr studles or research, and not to compensate for
any services; to encourage scholarly work, not to requlte for any value

recelved. There would be and there 1s no commitment whereby the product
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of study and research by members would belong to the Institute; on the
contrary, such as it may be, e.g. writings or lnventlons, 1t remalns
the property of the member.

The baslc intent therefore appears, in the case of members, to
be uniformly that of gift or grant in order to make 1t possible for the
member to continue hisstudies and research. On the other hand, many
other facts occur in the individual 1nstances which affect the question
and cast dbubt upon the attitude of the Bureau of Iqternal Revenue
should the questlon arise; and of course the most forceful of these
factors are the elements of amount and duration of the payments, and at
times the contractual nature of the obligation assumed by the Institute.

With all of the foregolng in mind, we have endeavored to the
best of our abllity to assess the facts pertalning to the cases of each
of the individuals about whom you have indqulred, and have come to the
conclusions set forth, namely:

(1) James Alexander: Prior to December 16, 1947 he was
professor in the faculty of the School of Mathematics. Finding conflict
between these dutlies and his own work, he requested and was granted a
leave of absence of apparently indefinite duration, and simultaneously was
appointed a member with a "stipend" of $7,500.00 a year, the Institute
agreelng to continue contributions to T.I.A.A. It 1s stated that he
has been relieved of all administrative and other duties formerly hls as
a member of the faculty and now performs no services for the Institute.
The case, particularly in view of the past status, 1s one in which 1t is
proper for the taxpayer to take the beneflt of the doubt, classify the
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stipend as non-taxable grant rather than compensation, and allow the
matter to be reviewed by the revenue authoritles whenever and however the
question should arise.

(2) John C. Cooper: Appolnted to five-year membership in

July, 1945; stipend $4,000.00 per year, which is apparently augmented by
$2,000.00 per year supplied by Rockefeller Foundation. Worke independent-
ly on study of international civil aviation law. Mp. Cooper appears to
have reported his stipend 1n the past for information purposes but not as
taxable income, and the questlon has apparently not as yet been raised
by the revenue authoritlies. Thies stipend 1s in our opinion not taxable.

(3) Hans Swarzensgkl: Present appolntment for five years from
July, 1947, with a "salary" of $4,000.00, plus T.I.A.A. contribution.
Reported to do 1ndependent research, supersedlng prlor status as an
assigtant to Professor Panofsky. The appointment resolution of February
18, 1947 refers to payment of "salary"; but the contemporaneous appointment
letter of the Director refers to thls as "stipend", and also states that
under a ruling of the Bureau of Internal Revenue the stlpend will be
free of income tax. We are not informed of any such ruling, and probably
this was an erroneous statement unless made in a general sense. Our
opinion in this instance too 1g that the facts permit the taxpayer to re-
solve the doubt in his favor, allowing the question to arise as 1t may.

(4) Abr Palg: Appointment for five-year term in December,
1945; stipend then $1,800.00; increased in December, 1946 to {$2,500.00;
increased in June, 1947 to §6,000.00. Conducts independent research in

physics. However, the letter from the Director to him dated August 22,
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1947, and apparently furnished for visa purposes, refers to "the nature
of your duties at the Institute"; also that he "will be expected ¥¥#¥
to participate in the training of younger physicists **#¥ gnd from

time to time to give courses in instruction *¥##i, If the facts set
forth 1n the Director's letter are correct, then 1t is apparently a
part of the obligation in this instance that services be rendered, in
which event the payment would be taxable. If this letter, dlrected to
immigration and not tax questions, was lnaccurate, then the payment
would in our opinion not be taxable, for the case would come within the
general "stipend" category. We are informed that in this case you
have in the past treated paymente as non-taxable, and have not withheld.
This treatment can be continued only upon the hypothesis stated; other-
wise 1t must be changed.

(5) Kurt Weitzman: Present aprointment June, 1945; resolu-

tion of Executive Committee refers to "permanent status with tenure",
also to "salary" of $5,000.00 per year, plus T.I.A.A., and payable part-
ly by Princeton University. Dr. Weltzman is sald to do independent
research. He has in the past been treated as taxable upon all his in-
come, both from the Institute and from Princeton University. What has
been sald about Drs. Alexander and Swarzenskl appears to be applicable
here too, and notwithstanding the "tenure" and the phraseology regarding
"salary", we think a good case can be made for treating the contribu-
tions of the Institute as non-taxable. Nevertheless in thls instance,
besldes the zeveral unfavorable factors mentioned, the Institute, by

withholding in the past, has placed an lnterpretation on its relatlions
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with Dr. Weitzman as his employer and treated the payments to him as
salary. Accordingly, and especlally slnce 1n our view nothling 1ls to
be gained from the Institute's standpoint by expedlting any test case,
and in addition this would be a particularly unfavorable "guinea pig",
we are of the opinion that no change be now effected in thls instance
but that the payments continue to be treated as taxable and that wlth-
holdlng llikewlse contlinue.

(8) Kurt Godel: Present appolntment as permanent member
February, 1947; stipend $6,000.00, plus T.I.A.A. contributions. The
resolution refers to the terms of the appointment belng such that under
certaln circumstances and 1f he should at any time "be unable to perform
his duties, he should be retired on a pension of $1500". The appoint-
ment letter of December 19, 1945 carrles this out. Work i1s entirely
advanced research in field of mathematics, done independently. In this
case there 1s a conslderable correspondence record on the subject of
taxation, and the determinatlion to treat Dr. Godel's income as taxable
was apparently made upon conslderation of refugee and lmmlgration
status. Dr. Godel apparently entered the country under a visa granted
on the basles of professorial status. Although the basic consideration
remaln the same therefore, it would be difficult to sustaln this as a
non-taxable case, especlally slnce there ls apparently some thought of
increasing the stipend to $9,000.00. We think that in view of the past
record, the payments in this instance should be treated as taxable and
withholding should continue; and independent declision may be made by
Dr. Godel and hls advisors upon the question of whether to test out his
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status by filing clalms for refund.

(7) Niels Bohr: The information supplied in this instance
1s most l1limited. There 18 apparently no formal appolntment letter and
no record in the minutes; and Dr. Bohr is apparently designated as a
visiting professor invited for a temporary term to "work with members,
glve lectures, etc." In the absence of further evidence, we would
confirm the declsion to treat thls lncome as taxable, and since Dr.
Bohr is a Danish subject, wlthholding should be effected under the
speclal provislons of the Internal Revenue Code relating to non-resldent
aliens. We understand that you have recently started to treat the
payments to Dr. Bohr as non-taxable "stipend", but do not know the basls
for this. If you wish us to reconsider his case, please furnish us
wlth a more complete statement of the facts, and of the reasons for your
treatment of the payments to Dr. Bohr as "stipend".

(8) P.A.M. Dirge: Appointment February, 1947 as vislting
professor for the 1947-8 term; salary $12,000.00. The provisions of
the tax treaty between thls country and the United Kingdom provide
that residents of the United Kingdom teaching here at a university or
college are exempt from taxatlion on the lncome from such services 1if
they are temporarily in the United States for a period not in excess of
two years. Thilg case appears to come within the treaty, and for that
reason alone the payments appear to be non-taxable. However, 1t would
appear that Dr. Dirac's stay may be in excess of two years, interrupted
only by annual absences of several months when he returns to England.

Under these clrcumstances, we are doubtful as to whether each stay here
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will be treated indlvidually, as one for less than one year, or whether
the several interrupted stays will be treated as a contlnuous period
exceeding two years. Thieg is a proper case in which, in our oplinion,
fulings gshould be obtalned from the Bureau of Internal Revenue.

(9) H. T. Wade-Gery: Appointment December, 1945 as vislting

professor for academic year 1947-8; salary $6,000.00, plus additions
to cover certaln expenses. This case also appears to come within the
British tax treaty, and the payments should for that reason be treated
as non-taxable.

(10) David Mitrany: Appolntment May, 1946 for one month's
"eonsulting work" each year. The Director of the Institute wrote a
letter on March 21, 1947 referring to Dr. Mitrany as a permanent member;
to the payment to him of a "research stipend" of §1,200.00; that this
was to faclllitate research and not in compensation for services. It 1s
not quite clear that Dr. Mitrany's attendance at the Institute 1s for the
purpose of "teaching", but giving the broadest interpretation to the
phraseology of the treaty and bearing in mind 1ts broad intent, we think
it may be sald that the income is in this instance not taxable eithef
because 1t 1ls not pald as compensation for services or because 1f it is
the services are in the nature of "teachling" and come within the treaty.

(11) Wglther Mayer: Originally appolnted 1932; present
appointment is apparently technically as Assistant to Dr. Einstein.
Letters uniformly refer to payments to him as "salary". Amount now
appears to be at the rate of $5,300.00 per year. Work is stated as
independent research in topology. The record already established
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would make i1t extremely difficult to treat the payments in thls instance
as anything but what they have been called, and accordingly we would
recommend continuing to treat this lncome as taxable.

(12) Nicolaas Hendrik Kulper: This case 1s not covered by

your memoranda to us, but 1s the subject of your letter of April 23,
1948, and our reply of Aprlil 29, 1948. The facts here are that Dr.
Kulper is Dutch; and on leave from a school in Holland to do research
at higher mathematics at the Institute, hls entry being effected under
a student's visa explring August 24th next. Stipend §3,500.00, Dr.
Kulper has been invited to remain for another year. You have in the
past carried him as an "asslstant", and treated the payments as taxable
gsalary, effecting withholding. As stated in our letter of April 29th,
this appears to be clearly a stlpend case; the payments appear to be
non-taxable; and withholding should be dlscontinued; and any moneys with-
held during 1948 should be pald over. The subject of filing claim for
refund for 1947 has been treated fully in our earlier letter.

Accordingly our conclusion would be that there should be no
withholding in the cases of Dr. Alexander, Mp. Cooper, and Drs. Swarzenski,
Pals, Dirac, Wade-Gery, Mitrany and Kulper; and that there should be
withholding in the cases of Drg. Weltzman, Godel, Bohr and Mayer.

We would further recommend that the considerations which have
been described in this letter be borne in mind in connection with all
future appolntments and arrangements, and that correspondence, minutes
and resolutions, appolntment letters and all other writings be phrased
approprlately; that the words "salary" or "compensation" be used only
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where clearly appropriate; and that even the use of the term "astipend"
be discontinued and replaced by a word more clearly reflecting the
non-compensatory character of the payment, e.g., grant, grant-in-ald,
subvention or scholarshlp.

We would further recommend that the Institute refraln in all
doubtful cases from making any representation to the member as to whether
the payment to him will be taxable or non-taxable; and that in all in-
stances in which the Institute resolves doubtful cases by deciding against
wilthholdlng, 1t adviae the member of the tenuous character of the problem,
and request from him a sultgble letter of indemnlity, whereby the member
wlll affirm his responsibllity for any withholding taxes which the
revenue authorltlies may subsequently seek to establish against the
Institute in respect of the payments to that member agalnst which no
withholding will be made.

Lastly, we recommend that the Instlitute do whatever may be
necessary to lnsure that whenever any member whose case may affect those
of others at the Instltute should take any step, or have any communica-
tion from the revenue guthorities, which may involve the problem to
which thls letter 1s directed, you be notifled promptly, and are af-
forded the opportunity to consult and advise, and 1f deemed necessary
particlpate, directly or indirectly, in the presentatlion of whatever

questlon may be under conglderation with the revenue authorlties.

Yoi:?ffsry truly,

For MAASS, DAVIDSON, LEVY & FRIEDMAN.
DJL:JR





